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Facts

The Complainant, an Afghan citizen of Pashtun ethnicity who fled Afghanistan to escape forced recruitment by the Taliban, was denied asylum in Germany in 2010. The Federal Office did find, however, that there was an impediment to his deportation under Section 53 (6) sentence 1 of the Aliens Act, with respect to Afghanistan. In 2008, the Complainant was successful in overturning a decision of the Federal Office whereby it revoked the protection that had been granted to him under national law. The Complainant also presented a petition for an order to find a prohibition on deportation under EU law under Section 60 (2) (which transposes Article 15 (c) of the Qualification Directive), (3) or (7) sentence 2 of the Residence Act.
The present appeal does not appeal the reversal of the revocation of the prohibition on deportation under German law pursuant to Section 60 (7) sentence 1 of the Residence Act, but only the order to additionally find a prohibition on deportation under EU law.
Articles in question: 

Asylum Procedure Act: Section 73 (3); Section 77 

Residence Act: Section 25 (3); Section 60 (2); (7) Sentence 2 and (11)             

Aliens Act 1990: Section 53 (6) 

Directive 2004/83/EC (‘Qualification Directive’) Article 4 (4); Article 15 (b) and (c)
Issues 

1. The admissibility of the petition for an order to find that there is a prohibition on deportation under EU law while the Higher Administrative Court has affirmed the Complainant’s protection from deportation under national law.
2. Definition and scope of an internal armed conflict. 
3. Applicability of the facilitated standard of proof under Article 4 (4) of the Qualification Directive.
4. Determining the necessary level of indiscriminate violence.
Reasoning on each issue

1. The admissibility of the petition for an order to find that there is a prohibition on deportation under EU law while the Court below affirmed the Complainant’s protection from deportation under national law.
Neither the grant of a prohibition on deportation under Section 60 (7) sentence 1 of the Residence Act nor the grant of a residence permit under Section 25 (3) of the Residence Act causes a legal interest in the grant of a subsidiary prohibition on deportation under EU law to lapse. In fact, the rights associated with subsidiary protected status under the Directive are not exhausted in the granting of a (time-limited) residence permit or prohibition on deportation under national law.  
2. Definition and Scope of an internal armed conflict

The existence of an armed conflict within the meaning of Article 15 (c) of the Qualification Directive does not necessarily presuppose that the parties to the conflict must have achieved such a high level of organisation as is necessary to satisfy the requirements under the Geneva Conventions of 1949. Rather, following a general assessment of the circumstances, it may suffice if the parties to the conflict are able to carry out sustained and concerted acts of combat of such intensity and constancy that the civilian population is thereby typically caused to suffer significantly. Equivalent considerations may well also apply to the requirement that the party to the conflict opposing the state’s armed forces must exercise effective control over a portion of the state’s territory. 
Measured by these criteria, the findings of the Higher Administrative Court sufficed for the assumption of an internal armed conflict in the Complainant’s territory of origin, Paktia province. 
3. Applicability of the facilitated standard of proof under Article 4 (4) of the Qualification Directive.
In order for the facilitated standard of proof to apply in a situation involving subsidiary protection, the applicant must have already suffered or been directly threatened with serious harm in his or her country of origin (prior harm). An internal nexus must exist between the serious harm suffered or directly threatened prior to emigration, and the feared future harm. 

As there were no sufficient findings on the matter of whether the Complainant was directly threatened with serious harm within the meaning of Article 15 of the Qualification Directive before he emigrated (e.g., inhuman or degrading treatment or punishment), there was no adequate basis for applying the facilitated standard of proof under article 4 (4) of the Directive. Therefore the matter cannot hinge on the question of the nexus between the harm suffered or directly threatened before emigration and the harm feared in the future. 
4. The necessary level of indiscriminate violence
 In determining the necessary level of indiscriminate violence within the meaning of article 15 (c) of the Qualification Directive in a particular region, account must be taken not just of the acts of violence by the parties to the conflict that violate the rules of international humanitarian law, but also other acts of violence by those parties that do harm to the life or person of civilians non-selectively and irrespective of their personal situation.

The appealed decision does not meet these requirements for a finding of a level of indiscriminate violence or a density of danger.

Decision

The case was remanded to the High Administrative Court.  
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