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Facts 

The Complainant, a Turkish national of Kurdish ethnicity, fled Turkey and sought asylum in Germany in 2002. After having been denied asylum and protection from deportation by the Federal Office, he was recognised as entitled to asylum by the Administrative Court in Germany in 2004. In 2007, the Respondent’s appeal before the Higher Administrative Court was rejected. The Respondent appeals the Higher Administrative Court decision before the Federal Administrative Court.

Articles in question: 

Asylum Procedure Act: Section 3 (1), (2) 

Residence Act:  Section 60 (1) through (8) 

Aliens Act: Section 51 (1) and (3) 

ECHR: Article 3 

Basic Law: Article 16a 

1951 Convention: Article 1 F (b) and (c), Article 33 (2) 

EC Treaty: Article 68 (1), Article 234 (1) and (3) 

Directive 2004/83/EC (‘Qualification Directive’): Articles 3, 4 (4), Articles 9, 12 (2) and (3) 

UN Charter: Articles 24, 25

Issues 

1- Does a serious non-political crime within the meaning of Article 12 (2) b and c of the Qualification Directive exist if the applicant has belonged to an organisation that appears on the list of persons, groups and entities annexed to the Council Common Position on the Application of Specific Measures to Combat Terrorism, and that applies terrorist methods, and the applicant actively supported the armed struggle of that organisation?

2- Does the exclusion from refugee status under Article 12 (2) b and c of the Qualification Directive presuppose that the applicant still represents a danger?

3- Exclusion and proportionality test

a) Does the exclusion from refugee status under Article 12 (2) b and c of Directive 2004/83/EC presuppose a proportionality test referred to the individual case?

b) Should the proportionality test take into account that the applicant benefits from protection against deportation under Article 3 of the European Convention on the Protection of Human Rights and Fundamental Freedoms of 4 November 1950, or under national law?

4- Under the terms of Article 3 of the Qualification Directive, is it compatible with the Directive for an applicant to be entitled to asylum under national law in spite of the existence of a reason for exclusion under the qualification Directive?

Reasoning on each issue

1- Does a serious non-political crime within the meaning of Article 12 (2) b and c of the Qualification Directive exist if the applicant has belonged to an organisation that appears on the list of persons, groups and entities annexed to the Council Common Position on the Application of Specific Measures to Combat Terrorism, and that applies terrorist methods, and the applicant actively supported the armed struggle of that organisation?

The Complainant actively supported the armed struggle of a left- wing extremist organisation that appears on the list of persons, groups and entities annexed to the Council Common Position on the Application of Specific Measures to Combat Terrorism, and that applies terrorist methods in Turkey. The Court concluded thus that such conduct -- being of a certain weight (considered especially serious in most jurisdictions), non- political (disproportionate to the alleged political objective) and attributed personally to the applicant (he substantially contributed to its commission) - meets the criteria of constituent fact for a serious non-political crime within the meaning of Article 12 (2) b of the Qualification Directive. 

The Complainant’s conduct was also seen by the Court as a reason for exclusion under Article 12 (2) c of the Qualification Directive because it is contrary to the purposes and principles of the United Nations as set out in the Preamble and Articles 1 and 2 of the Charter of the United Nations.

2- Does the exclusion from refugee status under Article 12 (2) b and c of the Qualification Directive presuppose that the applicant still represents a danger?

Mere ‘unworthiness for protection’ on the basis of prior acts suffices for the application of the exclusion clauses. In fact, the Court asserts, it is not necessary that the foreigner should still pose such dangers to be considered undeserving of international protection as a refugee. The intent and purpose of the exclusion clauses differ from the exceptions from the prohibition against refoulement as set forth in Article 33 (2) of the 1951 Convention which expressly require a present or future danger to the security of the host country. 

3- Exclusion and proportionality test

a) Does the exclusion from refugee status under Article 12 (2) b and c of Directive 2004/83/EC presuppose a proportionality test referred to the individual case?

The exclusion clauses are fundamentally mandatory, and leave the authorities in charge no room for discretion. Nevertheless, the application of the exclusion clauses in a given case cannot contravene the principle of proportionality recognised in international and European law. This principle requires that every measure must be suitable and necessary, and in reasonable proportion to the intended purpose.

b) Should the proportionality test take into account that the applicant benefits from protection against deportation under Article 3 of the ECHR, or under national law?

The Court argued that at the time the 1951 Convention came into force, there was no possibility of subsidiary protection, with the consequence that if a reason for exclusion existed, the individuals concerned were regularly deported to the persecuting state. By contrast, today, in all states that have ratified the ECHR, persons excluded from refugee status are covered by the ‘absolute’ prohibition on refoulement under Article 3 of the ECHR and/or under national law. In addition, if the exclusion clauses are not intended to protect the admitting country, and instead are based on the concept of unworthiness for asylum, then the misconduct charged against the individual must be weighed against the consequences of exclusion.

     4- Under the terms of Article 3 of the Qualification Directive, is it compatible with the Directive for an applicant to be entitled to asylum under national law in spite of the existence of a reason for exclusion under the qualification Directive?

The Court believes that this compatibility exists. Article 3 of the Qualification Directive indicates that member states may introduce or retain more favourable standards for determining who qualifies as a refugee or as a person eligible for subsidiary protection, and for determining the content of international protection, in so far as those standards are compatible with the Directive.

The Directive establishes only minimum standards which does not prevent member states from granting applicants more favourable conditions than are offered by the established minimum standards. It is doubtful, in the Court’s opinion, that granting asylum despite the existence of a reason for exclusion under the Directive, would overreach this limit.

